
I N T E R N A T I O N A L  H R  J O U R N A L

W I N T E R  2 0 0 3

33

EMPLOYING THE 
FOREIGN PROFESSIONAL: 

THE H AND L VISA 
CLASSIFICATIONS

John R. Wilson, Esq.

This is the first of a four-part series
addressing various immigration re-
lated topics affecting employers in
the U.S. The use of H and L visas
to employ foreign professionals is
discussed below, while subsequent
articles will explain the use of the
E investment visa, a review of var-
ious less frequently used visa cate-
gories (such as for the athlete, en-
tertainer/model, or perhaps the
internationally acclaimed scien-
tist), and lastly an explanation of

the “green card” process. The or-
der of presentation of these topics
may change, given enactment of
pending regulations.

THE PURPOSE OF THE H AND L 
VISA CLASSIFICATIONS

The tragic event and fallout of
September 11, 2001 have not
changed the procedures, regula-
tions or costs for a U.S. employer
to petition for and secure employ-
ment authorization for a foreign
professional. The foreign profes-
sional who is outside the U.S. at
the time the Immigration and Nat-
uralization Service (INS) approves
an employer’s Petition for a Non-
immigrant Worker may experi-
ence a slightly longer processing
time at a U.S. Consulate abroad,
but generally this has been nomi-
nal. Actually, the processing time
of H and L petitions with the INS
seem to be smoother and more ef-
ficient over the last several months
than at any time in the last several
years.

Both the H and L nonimmi-
grant (temporary) visa classifica-
tions were created to assist U.S.

employers by providing a mecha-
nism to efficiently employ foreign
professionals. These visas are em-
ployer oriented, meaning that only
the employer is involved in the ap-
plication process, and the named
foreign employee really has no in-
put. The foreign employee must
meet certain requirements, as dis-
cussed below, but this is where the
foreign professional’s involvement
ends. The H and L visas were cre-
ated for the benefit of the U.S.
employer, and not the foreign em-
ployee. A U.S. employer may hire
a foreign professional in either visa
category, regardless of the avail-
ability of U.S. workers. An impor-
tant benefit of both visa categories
is that foreigners, with the assis-
tance of a U.S. employer, are al-
lowed to maintain their respective
visa categories while concurrently
attempting to secure lawful per-
manent residence (LPR) status,
commonly referred to as a “green
card”. Such “dual intent” is not al-
lowed in many other temporary
visa categories, such as the work
authorization granted under the
NAFTA treaty.

In 1982 Mr. Wilson obtained his Juris
Doctor degree at the Franklin Pierce Law
Center and has been in active practice for
the last 20 years. For the last 10 years his
firm has maintained offices in Concord,
New Hampshire as well as Paris, France,
and currently represents U.S. employers
throughout the United States in immigra-
tion-related matters, including hospitals
and other healthcare facilities, manufactur-
ing, high-tech and engineering, and im-
port/export businesses. His office also
assists with family-related immigration
matters, such as marriage, fiancé visas, and
naturalization.
Additionally, he is an Adjunct Faculty for
the Graduate School of Business at South-
ern New Hampshire University, where he
currently instructs a Business Ethics course
for MBA students.
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THE H-1B CLASSIFICATION

The H-1B classification is widely
used by U.S. employers through-
out the United States. For fiscal
years 2000-2003, there is an annu-
al limitation of 195,000 foreigners
who can be issued these visas or
given this status. During the first
three quarters of fiscal 2002,
60,500 H-1B numbers were used.
This compares to 130,700 H-1B
cases approved during the same
time frame in the prior fiscal year.
Similarly, it is not anticipated that
the visa cap will be reached this
year. Following fiscal year 2003,
the actual number of visas available
will decrease to its original limit of
65,000, unless extended by Con-
gress. U.S. employers should not
be concerned about exceeding
these numerical limitations during
calendar year 2003.

The threshold requirement for
the H-1B classification, and the
one most often misunderstood, is
that the foreign professional must
have attained a Bachelor’s degree,
or its equivalent, in a field of study
that relates to the offered employ-
ment. Equivalency, for INS pur-
poses, is most often interpreted to
mean that for each three years of
progressively more difficult and
related work experience, credit
will be given for one year of col-
lege, assuming the foreign national
has a high school diploma. Theo-
retically, a foreign national may
achieve the equivalent of a Bache-
lor’s degree, for INS purposes
only, if twelve years of appropriate
work experience have been com-
pleted. The equivalency evalua-
tion is secured by an independent
credential evaluation company
completing a full review of the
foreign professional’s academic
and work history. This evaluation

procedure may also be helpful
with, for example, a foreign em-
ployee that has a Bachelor’s degree
in Biology, but six years of work
experience in the IT industry. A
combination evaluation may be
completed and may support that
this person has the equivalent of a
Bachelor’s degree in Computer
Information Science, which may
be a necessity for a computer pro-
grammer/software engineer. Re-
gardless of whether a foreign em-
ployee has the requisite degree or
the equivalent of the requisite de-
gree, this threshold question must
be answered before considering
the H classification. Too often an
employer will spend considerable
time and money filing an applica-
tion for an H visa, only to receive
a denial for lack of education re-
quirements. As with the Bachelor’s
Degree requirement, the foreign
national must possess any license
necessary to work, such as a license
to practice nursing.

The second consideration is
whether the offered job actually
requires a Bachelor’s Degree. This
requirement has also caused im-
mense consternation for U.S. em-
ployers. The U.S. employer must
show that a Bachelor’s or higher
degree, or its equivalent, is re-
quired for the position, that the re-
quirement of a Bachelor’s Degree
is common throughout the given
industry and, finally, that the em-
ployer would normally require a
Bachelor’s Degree or the specific
job is so complex that the type of
employment is normally associated
with achieving a Bachelor’s De-
gree. An excellent example is illus-
trated with the attempt by hospi-
tals and other health care providers
to utilize the H classification in fil-
ing applications to hire foreign

Registered Nurses. Many health
care providers have filed applica-
tions in an attempt to secure H
classification for foreign RNs, only
to have them rejected as the mini-
mum requirement for an RN in
the U.S. is an Associates degree,
not a Bachelor’s degree. Of course,
there are exceptions with the RN,
such as a Nurse Coordinator or
Department Head, but generally
the RN position does not require
a Bachelor’s degree in the U.S.,
and thus the employer will not be
successful in utilizing the H classi-
fication to hire foreign RNs. Gen-
erally, if a U.S. employer, or the
industry as a whole, does not al-
most unanimously require that all
employees for a given position
have a Bachelor’s degree, the INS
will probably deny the application.

A third requirement is that the
U.S. employer must pay a “pre-
vailing wage” or higher wage for
the position. Occasionally, the
employer may be allowed to pay
five percent less than the prevailing
wage. The prevailing wage is based
upon government wage surveys,
or a private survey accepted as a
reliable source. On January 2,
2003, new prevailing wages were
issued. These wages were based, in
large part, on 2001 earnings. In
many categories, U.S. employers
will now find that the prevailing
wage for a given position is out of
step with the present economic re-
cession. For example, a computer
software engineer in 2001 may
have earned $75,000 per year, but
presently is only being paid
$60,000. The U.S. employer must
still pay the prevailing wage of
$75,000, or be unable to hire the
foreign professional in H classifica-
tion. There are some limited ex-
ceptions, and a careful analysis on a

Copyright © 2003 West Group. All rights reserved. Requests to publish material or to incorporate
material into computerized databases or any other electronic form, or for other than individual or
internal distribution, should be addressed to West Group, 610 Opperman Dr., P.O. Box 64833,
St. Paul, MN 55164-1801. This publication is designed to provide accurate and authoritative
information in regard to the subject matter covered. It is published with the understanding that
West Group is not engaged in rendering legal, accouting or other professional services. 



E M P L O Y I N G  T H E  F O R E I G N  P R O F E S S I O N A L :  T H E  H  A N D  L  V I S A  C L A S S I F I C A T I O N S

I N T E R N A T I O N A L  H R  J O U R N A L

W I N T E R  2 0 0 3

35

case-by-case basis must be done,
but there is little leeway for discus-
sion. Some U.S. employers may
consider “being creative” with a
job description/title in an effort to
categorize a given position to se-
cure a lesser prevailing wage. Any
HR professional that knowingly
does this has crossed the line.
Those HR personnel responsible
for the H petition being filed
properly should inquire of their
counsel whether the offered wage
clearly meets the prevailing wage
without modification of the job
description. If the incorrect pre-
vailing wage/job description is uti-
lized, and the INS discovers this,
the employer is open to sanctions,
a full DOL audit, and a limitation
of the use of this visa classification
in the future. Moreover, the for-
eign employee, along with any
spouse and children, will be
homeward bound.

The U.S employer must also es-
tablish a financial ability and need
to employ the foreign professional.
For large corporations, this is nor-
mally not an issue. For small com-
panies or start-ups, greater docu-
mentation must be provided to the
INS. For a company that employs
more than 100 individuals, the
INS will usually accept a letter
from the CFO attesting to the cur-
rent financial viability. For smaller
or newer companies, most recent
tax returns and/or audited finan-
cials, copies of current and future
contracts or other similar docu-
mentation must be provided.

The U.S. employer is required
to complete a Labor Condition
Application (LCA) and submit this
with the H application to the INS.
This application may be filed elec-
tronically (referred to as Form
9035), but before doing so, the

employer must make certain attes-
tations. The employer must certify
that it is, basically, paying a fair
wage for the position, that em-
ploying someone in H-1B classifi-
cation will not adversely affect the
conditions of other workers simi-
larly employed, and that there is
no strike or labor dispute at the
place of employment. The U.S.
employer must also, if there is a
bargaining representative, provide
a copy of the LCA to the bargain-
ing representative, or, alternative-
ly, if there is no bargaining repre-
sentative, the employer must post
a Notice of Filing of the LCA in
two conspicuous places for a peri-
od of at least ten business days. Re-
member, the U.S. employer must
pay either the amount paid to oth-
er employees similarly employed
who possess similar experience and
qualifications, or the prevailing
wage, whichever is greater.

FILING PROCEDURES 
FOR THE H-1B

The procedure is to file the appli-
cation with the INS Service Cen-
ter having jurisdiction over the
State where the employee will be
employed. There are five service
centers throughout the United
States covering different geo-
graphic regions. The application is
sent directly to the Service Center
(recommended by overnight ser-
vice), followed by the INS issuing
a Receipt Notice. The Receipt
Notice will provide an estimate of
processing time, which is normally
inaccurate. Current processing
times of all application types may
be checked online at the INS.
Once approved, assuming the for-
eign professional is outside the
U.S., the INS will cable the appro-
priate U.S. Consulate, and will
also issue an original Approval No-

tice, which will be sent to the U.S.
employer or its counsel. This orig-
inal Approval Notice, along with a
certified copy of the entire applica-
tion process, needs to be delivered
to the foreign professional abroad.
The foreign professional will then
make arrangements with the U.S.
Consulate to secure the H-1B visa
for purposes of entering the U.S.
Any spouse or minor children are
also eligible to receive an H-4 visa,
allowing the spouse and minor
children to enter the U.S., but not
authorizing employment. Minor
children may attend public school
without charge. The H-1B visa
(and any concurrent H-4 visas)
will be issued for the term specified
in the application, but not to ex-
ceed three years. A person is al-
lowed up to six years in H classifi-
cation, counting all extensions. If a
person were to leave the U.S. for a
period of one year, this resets the
time period, thus allowing another
six years. Children who turn
twenty-one years of age immedi-
ately lose their H-4 status, and
must secure their own visa classifi-
cation. In some limited situations,
an H-1B employee may secure, in
one-year increments, extensions
beyond six years, assuming the la-
bor certification/green card pro-
cess has been in effect for at least
one year. This will be discussed in
a subsequent article.

If the H employee is in the
U.S. in a different status, such as
TN under the NAFTA treaty, F-
1 as a foreign student, or perhaps
B-2 as a visitor, the application is
filed with the INS requesting a
change of temporary status. If the
application for H classification is
filed while the potential foreign
employee is currently and proper-
ly in temporary status, the foreign
employee and any dependents do

Copyright © 2003 West Group. All rights reserved. Requests to publish material or to incorporate
material into computerized databases or any other electronic form, or for other than individual or
internal distribution, should be addressed to West Group, 610 Opperman Dr., P.O. Box 64833,
St. Paul, MN 55164-1801. This publication is designed to provide accurate and authoritative
information in regard to the subject matter covered. It is published with the understanding that
West Group is not engaged in rendering legal, accouting or other professional services. 



I N T E R N A T I O N A L  H R  J O U R N A L

W I N T E R  2 0 0 3

36

E M P L O Y I N G  T H E  F O R E I G N  P R O F E S S I O N A L :  T H E  H  A N D  L  V I S A  C L A S S I F I C A T I O N S

not need to leave the U.S. while
the application is pending, but
may not start employment until
the INS approves the work au-
thorization. However, if the U.S.
employer is employing a foreign
professional in H -1B status, and
files for an extension of this status
while the employee is currently in
H-1B status, the foreign profes-
sional’s work authorization is au-
tomatically extended for a period
of 240 days, thus allowing contin-
ued employment. If the foreign
employee leaves the U.S. while
the application is pending, fre-
quently difficulties will arise in re-
turning to the U.S., until such
time as the INS approves the un-
derlying application. There are
exceptions to this, but as a prac-
tice pointer, it is better to have
approval from the INS before the
foreign national leaves the U.S.

The H classification has a “port-
ability” provision meaning that if a
foreign professional is in H-1B sta-
tus with an employer, a second
employer may file an application
with the INS for H-1B classifica-
tion, and upon the INS receiving
the subsequent application, the
foreign professional may immedi-
ately commence employment
with the second employer, even
though the INS has not approved
the application. There is no re-
quirement that the subsequent
U.S. employer or foreign profes-
sional notify the first employer of
any application being filed.

APPLICATION COSTS AND 
PREMIUM PROCESSING

The application fee is $130, and
there is an additional user fee of
$1,000. Some organizations, such
as institutions of higher education,
are exempt from this $1,000 fee.
The fee of $1,000 is for the initial

H-1B petition and any possible
first extension. The U.S. employer
must pay this $1,000 fee and can-
not ask for any contribution from
the foreign professional. The INS
has instituted Premium Processing
for an additional $1,000 meaning
that the application will be adjudi-
cated within 15 calendar days of
receipt by the INS. Many employ-
ers elect the Premium Processing
or require foreign professionals to
pay for the Premium Processing;
to secure an immediate answer.
This may be preferable to waiting
the normal four to six months for
processing of an application.

INTRA COMPANY 
TRANSFEREES — 
THE L CLASSIFICATION

As with the H classification, the L
classification allows high-level for-
eign professionals to transfer from
a related foreign company to one
in the United States. There are es-
sentially two categories to the L
classification, those being the L-1A
for executives and managers, and
the L-1B for those with specialized
knowledge. The L-2 is reserved
for spouses and minor dependents.
In order to qualify for either of
these classifications, there must be
a relationship between the foreign
entity and the one in the United
States. The U.S. entity will be
considered a “qualifying organiza-
tion” if the business is being car-
ried out as a parent, branch, affili-
ate or subsidiary of the foreign
corporation. The threshold ques-
tion when determining the viabil-
ity of an L classification is whether
a qualifying relationship exists be-
tween the foreign and U.S. enti-
ties. Having only an office or a
field agent in the U.S. is not
enough; there must be ongoing
work completed in the United

States. Moreover, with the excep-
tion of the “Blanket” L classifica-
tion (discussed below), the INS re-
quires that the foreign professional
must have worked for one in the
last three preceding years with the
same company, whether it be a
parent, branch, affiliate or subsid-
iary. This one year of employment
must have been continuous within
the preceding three years.

It is important to remember that
the foreign entity must continue to
do business while the L transferee
is working in the United States.
For example, the effective closing
of a foreign entity will nullify the
possibility of L classification. If an
employer desires to extend the
work authorization of an L em-
ployee, the employer will need to
substantiate the ongoing relation-
ship between the foreign and U.S.
companies.

COMPARISON OF H AND L 
CLASSIFICATION

As with the H classification, the L
classification allows “dual intent”,
meaning that a person in L status
may also apply for green card status
while continuing to work in L
classification. There is a difference
in the amount of time a person
may work in H, as opposed to L-
1A or L-1B: the foreign employee
in H-1B classification may work
for up to six years, while a person
in L-1A has a limitation of seven
years, and an L-1B employee has a
limitation of five years. An impor-
tant distinction between the H and
L classifications is the ability of the
spouse of an employee in L classi-
fication to have employment au-
thorization. This was a major
change in the L classification that
occurred last January.

Also, the education require-
ments for the H and L are differ-
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ent. The H-1B requires a Bache-
lor’s degree (or equivalent), while
the L classifications do not have a
minimum threshold education re-
quirement. Rather, with the L
classification, the INS determines
whether the transferring employee
actually has the executive/mana-
gerial or specialized knowledge re-
quired for the position. The H visa
has a portability provision dis-
cussed above, but the L does not.

Finally, there is a cost difference.
The standard application fee of
$130 remains the same, but the L
classification does not require the
additional $1,000 expenditure.
The ability to utilize Premium
Processing with a 15-day turn-
around from the INS is also avail-
able with the L classification. The
application procedure for filing is
the same for the H and L classifica-
tions, except that a separate appli-

cation must be filed for the spouse
of an L employee for purposes of
employment.

THE L-1A: EXECUTIVE OR 
MANAGERIAL CAPACITY
Executive capacity refers to an em-
ployee who has managed an orga-
nization or major component; ex-
ercises authority to establish goals
or policy; has discretionary deci-
sion-making authority; and re-
ceives only general supervision
from higher-level executives, such
as a Board of Directors or stock-
holders. To enjoy managerial ca-
pacity, which is considered a “step
down” from executive, the em-
ployee would supervise and con-
trol other supervisory, managerial
or related personnel; has the ability
to make personnel changes; and
would exercise discretion in per-
forming operations, functions, or
other daily activities. Generally
speaking, first line supervisors who
do not have such authority cannot
be included in this category.

To substantiate the L-1A exec-
utive/managerial position, docu-
mentation is needed to establish
what the foreign employee has
done for the foreign company, as
well as a complete review of the
foreign employee’s education and
work history. In most instances,
the L-1A executive/manager will
have years of documented experi-
ence and/or education, and the
financial remuneration to support
such a position. The petition sub-
mitted to the INS for an L-1A
Beneficiary should explain the
Beneficiary’s history in explicit
detail.

THE L-1B: SPECIALIZED 
KNOWLEDGE
The L-1B “specialized-knowl-
edge” is defined to include special
knowledge of the company prod-

Document Checklist for Filing H-1B Application

1. Form I-129 with H Supplement

2. Form I-129W

3. Certified Form 9035, LCA

4. Employer’s letter of support

5. Employee’s educational credentials

6. Copy of Employee’s passport and nonimmigrant status, if 
applicable

7. Employer’s background information

8. $130.00 application fee plus $1,000.00 training fee, if applicable

9. Optional $1,000.00 premium processing fee with additional 
application

10. Application for spouse/children, if applicable, with additional 
filing fees

Document Checklist for Filing L-1A or L-1B

1. Form I-129 with L Supplement

2. Evidence of qualifying relationship

3. Evidence of foreigner being employed in a qualifying capacity

4. Evidence that foreigner has been employed for one year (six
months for Blanket L) in the last three years with a qualifying
entity

5. Evidence of employee’s education and/or work experience

6. Letter from U.S. employer describing the employment

7. $130.00 application fee

8. Optional $1,000.00 premium processing fee with additional
application

9. Application for spouse/children, if applicable, with additional
filing fees
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uct and its application or an ad-
vanced level of knowledge regard-
ing the organization’s processes
and procedures. This, of course, is
open to interpretation. Again, the
petitioning employer should pro-
vide explicit documentation sub-
stantiating the foreign employee’s
specialized knowledge, with a
complete description of the per-
son’s work and education.

THE BLANKET L 
CLASSIFICATION
A special provision exists for
multi-national companies with a
large number of employees to se-
cure a “streamlined” process to
transfer foreign employees to the
U.S. To qualify for blanket eligi-
bility, the general requirements
regarding the relationship be-
tween the entities as noted above
must be followed, and in addi-
tion, the INS requires that the of-
fice in the U.S. has been doing

business for at least one year; the
Petitioner has three or more do-
mestic and foreign entities; and
that either the Petitioner has ob-
tained approval for at least ten L-
1A of L-1B beneficiaries or the
combined U.S. companies have
annual sales of at least $25 million
dollars or have a U.S. work force
of at least 1,000 employees. If the
U.S. company secures approval of
an L-1 blanket petition, the future
potential foreign employee sim-
ply produces appropriate docu-
ments to the U.S. Consulate
abroad, establishes being qualified
for the position, and the U.S.
Consulate will issue the appropri-
ate visa. No further applications
would need to be filed with the
INS, thus saving substantial time
and money. Citizens of Canada
would make application at a bor-
der crossing as opposed to a U.S.
Consulate. An important distinc-
tion with the blanket L provision

is that the foreign employee
would only need to have worked
for a six-month continuous peri-
od in the preceding three years to
be eligible.

CONCLUSION

The H and L classification remain
excellent choices when consider-
ing the employment of foreign
professionals. Both offer efficient
processing, especially with premi-
um processing. Additional consid-
eration must be made for start-up
companies, which is beyond the
scope of this article. Subsequent
articles will address the process of
converting an H or L classification
to a green card, as well as other H
classifications, such as: the H-2A
(agricultural worker), H-2B (e.g.,
seasonal worker for resorts), and
the H-3 (trainee).

■
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